
1 
 

มลูนิธิผสานวัฒนธรรม Cross Cultural Foundation 

89 ซอยสิทธิชน ถ.สุทธิสารวินิจฉยั แขวงสามเสนนอก เขตหว้ยขวาง กรุงเทพมหานคร 10310 

          89 Soi Sithichon Suthisarnwinichai Rd. Samsennok Huaykwang Bangkok Thailand 10310   

โทร: 02-1015481 โทรสาร: 02-1015482  Tel: +66 2 1015481 Fax: +66 2 1015482 
            

 

Briefing Paper: Thailand’s National Security Laws and Reform Proposals  
 

Cross Culture Foundation (CrCF) 
December 2020 

 
1. Problematic issues of Thailand’s national security laws 
 
Thailand has a set of laws related to national security. Those laws are the Martial Law Act 
1914 (“ML”), the Decree on Public Administration in Emergency Situations 2005 (“ED”), and 
the Internal Security Act 2008 (“ISA”). The national security laws are crucial because the 
laws provide wide spectrum of discretionary power to the executive body and to the security 
forces. The laws in text and their application are undermining the international human rights 
principles and the principle of separation of powers, which are essential elements in a free 
democratic society. 
  
The structural problems of national security laws can be summarized as follows: 
 

• Vagueness: The national security laws are so vague and make them too easy for the PM or 

the Army Commander to declare the situations in order to centralized the national security 

powers. The vagueness of laws is contrary to the international standard where emergency 

situations should be narrowly and strictly interpreted.
1
 

 

➢ The ML had been declared several times in Thai history along with the coup d’état.  

➢ The national security laws, including the ML, ED and ISA, have been applied in the southernmost 

provinces for over 15 years in response to the unrest situations.  

➢ From March 25, 2020 to present, the ED has been declared as an emergency situation and 

applied through the whole country in response to the COVID-19.  

➢ The ED was declared as a serious emergency situation in Bangkok from October 15 to 22, 2020 

in response to the student-led anti-government peaceful protests.  

 

• No political responsibility: The executive body’s powers to declare the national security 

laws, to extend the national security laws application, and to designate the enforcement 

measures are not subjected to the scrutiny from the parliamentary body. 

 

• Military involvement: The ML, ED and ISA explicitly allow the military operation for the 

benefit of the national security. The role of military is not restricted to be active only in the 

warfare and riot, but instead covering wide range of situations in order to sustain national order 

and public interest. Additionally, the ISA, which established the Internal Security Operations 

Command (“ISOC”), has provided the vital role for the military to be highly active on the whole 

structure of the ISOC operation.  

 

 

 

 

 

 

 

 
1 Article 4 of the ICCPR defines the existence of the public emergency that “there must be a public emergency which threatens the life of the nation.” 
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• Limited judicial scrutiny of the administrative court: While the national security laws have 

many provisions giving draconian powers to the national security forces,
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 the ED and ISA 

have a provision that explicitly removes the administrative control mechanisms, including 

removal of the jurisdiction of the administrative court. The ED and ISA are undermining the 

administrative control mechanism, which the mechanism aims to guarantee the right to 

remedy and reparation for a person suffered from administrative actions. 

 

• Immunity and the right to remedy and reparation: The national security laws, particularly 

the ML and ED, contain a provision to limit criminal, civil and disciplinary accountability with 

regards to the national security operation. Additionally, with regards to the military operation, 

any criminal liability is still under the jurisdiction of the military court, which its procedure has 

not yet complied with the fair trial principles and standards. The ML and ED also do not have 

explicit safeguard measures to guarantee the rights to remedy and reparations for those who 

suffered from such national security operation. 

 

2. Examples of human rights violations  
 
The national security laws provide wide spectrum of discretionary and draconian powers to 
the executive body and to the security forces. The special measures established by the 
national security laws have led to human rights abuses. The examples include the followings: 
 
Arbitrary arrest and detention 
 
The national security laws allow an administrative detention which provide officials the power 
to summon, arrest and detain any person without criminal charges. Under the ML, the military 
officials have powers to detain a suspect for up to 7 days. 3  Under the ED, once the 
government declared a serious emergency situation, the officials have powers to seek 
remand order from the court to detain a suspect for up to 30 days (subjected to every 7 days 
review).4  
 

In the southernmost provinces, the security forces, the ISOC Region 4 Forward Command, are able to 
detain a suspected insurgency for up to 37 days.5 The place of detention includes the military facility.6 
Applied the ML and ED altogether to prolonged detention could be considered to violate the necessity 
and proportionality principles. 
With regards to the peaceful protest in October 2020, approximately 86 peoples including the protest 
leaders were arrested with criminal charges for violations of the ED. Most of them were detained at the 
Region 1 Headquarters of Border Patrol Police at Pathum Thani province. The human rights organizations 
view that violation of the ED’s special measures did not constitute a crime because the ED was declared 
in response to the peaceful protest, which is contrary to the Thailand’s constitution, the ED itself and 
Article 4 of the ICCPR.7    

 
 
 

 
2 For examples: impose a curfew, ban on assembled gatherings, restrict media freedom, limit transportation routes, prohibit to enter the building, 
arrest and detain any suspect without charges, confiscate equipment, search vehicles, etc. 
3 Article 15 bis of the ML 
4 Articles 11 (1) and 12 of the ED 
5 Regarding the detention of suspects in military facilities in southern border provinces, in 2019 alone, Duay Jai Group, a local human rights group, 
documented at least 168 cases of detentions under ML and the ED. This number comprises at least five children, eight women, and ten human rights 
activists. There are no adequate fundamental safeguards to guarantee the rights of detainee in comparison to the detainee’s rights under the criminal 
procedure code.     
6 Including Ingkhayutthaborihan Military Camp, Pattani province.     
7 CrCF public statement: Revoke the declaration of serious emergency situation, stop thwarting people’s rights and freedoms and democracy, 15 
October 2020, available online at https://crcfthailand.org/2020/10/15/crcf-public-statement-revoke-the-declaration-of-serious-emergency-situation-
stop-thwarting-peoples-rights-and-freedoms-and-democracy/ and Human rights organisations Joint Statement on the Severe State of Emergency 
Decree 19th October 2020: Rights to fair trial is violated, 19 October 2020, available online at https://crcfthailand.org/2020/10/19/human-rights-
organisations-joint-statement-on-the-severe-state-of-emergency-decree-19th-october-2020-rights-to-fair-trial-is-violated/  

https://crcfthailand.org/2020/10/15/crcf-public-statement-revoke-the-declaration-of-serious-emergency-situation-stop-thwarting-peoples-rights-and-freedoms-and-democracy/
https://crcfthailand.org/2020/10/15/crcf-public-statement-revoke-the-declaration-of-serious-emergency-situation-stop-thwarting-peoples-rights-and-freedoms-and-democracy/
https://crcfthailand.org/2020/10/19/human-rights-organisations-joint-statement-on-the-severe-state-of-emergency-decree-19th-october-2020-rights-to-fair-trial-is-violated/
https://crcfthailand.org/2020/10/19/human-rights-organisations-joint-statement-on-the-severe-state-of-emergency-decree-19th-october-2020-rights-to-fair-trial-is-violated/
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Torture and ill-treatment 
 
The CrCF and its partners constantly received allegations of torture and ill-treatment from 
individuals. The torture and ill-treatment often have been reportedly taken place during the 
arrest and at the detention facilities. The recent cases include deceased of Mr. Masukri 
Salae8 and Mr. Abdullah Isomuso9 at Ingkhayutthaborihan Military Camp in 2019. 
 
In response to torture, ill-treatment and enforced disappearance, the CrCF together with 12 
partner organizations developed the draft law on suppression and prevention of torture and 
enforce disappearance (CSO version) and proposed to the parliament and interested political 
parties. 
 

The bill includes the following ideas: 

▪the crimes of torture, enforced disappearance and cruel, inhuman and degrading treatment 
to be in compliance with the CAT and ICPED;  

▪the continuous nature of the crime of enforced disappearance, which requires the 
investigation until the fate and whereabout of the disappeared person has been clarified; 

▪the rights of the victim’s family in the criminal justice;  

▪the command responsibility to be held accountable of the crime; 

▪the specific measures with regards to the death in custody;  

▪the judiciary review by the civilian court, whether the perpetrator is the military or civilian 

personal, and to offer immediate remedies for the victims; 

▪the fundamental safeguards for any person deprived of liberty, including, but not limited to, 

special measures under the ML and ED, and to prevent the secret detention or 

incommunicado detention; 

▪the inadmissibility of evidence obtained by torture or enforced disappearance; 

▪the protection for a whistle-blower in order to prevent the strategic lawsuit against the public 

participation (SLAPP); and 

▪the non-refoulement, and non-justifiable in any circumstances, even in time of public 

emergencies. 

 

Rights to privacy  

 

The national security laws have many provisions giving draconian powers to the national 

security forces. In the southmost provinces, the ISOC Region 4 Command is likely having 

selective powers to use any measures, either pursuant to the ML or ED, or the ML or ISA, in 

any circumstance for the benefit of the national security, while it was unclear to the local 

people of which provision of which laws that has been applied. The CrCF was reported that 

the military went into the village talked about the Covid-19 outbreak, at the same time, the 

military also took DNA from peoples without informed consent. 

 

 

 

 

 
8 CrCF, ‘Investigate Alleged Torture of a Suspected Insurgent in Military Detention and Stop the Use of Special Laws to Arrest and Detained Suspects 
without Charge’, 25 March 2019, available online at: https://voicefromthais.wordpress.com/2019/03/25/cross-cultural-foundation-press-release-
investigate-alleged-torture-of-a-suspected-insurgent-in-military-detention-and-stop-the-use-of-special-laws-to-arrest-and-detained-suspects-without-
charge/ and Matichon, ‘ISOC 4 Rejected Torture Allegation, Showed Doctor’s Examination Results that He Got Stroke’, 25 March 2019, available 
online at: 
https://isoc5.net/trendings/view/EC2D3360680228DCC173F3BC0FD44B9500000000000000000000000000000000/  
9 Prachatai, ‘Suspected Insurgent Dies after 35 Days in ICU’, 26 August 2019, available online at: https://prachatai.com/english/node/8184 and BBC 
Thai, ‘Torture: Human Rights Protection Committee announced Case of Abdullah Isomuso who Lost Consciousness During in Custody, Could not be 
‘Accident or Slipping the Floor’, 31 July 2019, available online at: https://www.bbc.com/thai/49175954  

https://voicefromthais.wordpress.com/2019/03/25/cross-cultural-foundation-press-release-investigate-alleged-torture-of-a-suspected-insurgent-in-military-detention-and-stop-the-use-of-special-laws-to-arrest-and-detained-suspects-without-charge/
https://voicefromthais.wordpress.com/2019/03/25/cross-cultural-foundation-press-release-investigate-alleged-torture-of-a-suspected-insurgent-in-military-detention-and-stop-the-use-of-special-laws-to-arrest-and-detained-suspects-without-charge/
https://voicefromthais.wordpress.com/2019/03/25/cross-cultural-foundation-press-release-investigate-alleged-torture-of-a-suspected-insurgent-in-military-detention-and-stop-the-use-of-special-laws-to-arrest-and-detained-suspects-without-charge/
https://isoc5.net/trendings/view/EC2D3360680228DCC173F3BC0FD44B9500000000000000000000000000000000/
https://prachatai.com/english/node/8184
https://www.bbc.com/thai/49175954
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The CrCF has received numerous reports that the security officers consistently and systematically used 
this power to raid houses and collect DNA samples of Malay Muslims in the southern border provinces 
including women and children especially those are members of detainees, former detainees or suspect 
insurgents. According to the information received, the authorities frequently claim that the collected DNA 
samples will be used as evidence to prosecute alleged insurgents. It emerges alongside many other 
policies in the southern border provinces, such as mandatory facial scans through SIM card registration, 
setting up checkpoints on the road and randomly stopping those perceived as Malay Muslims to take 
photos of their ID cards and car number plates.10    
 
 
 

 

 

Freedom of assembly, freedom of expression, media freedom and right to information 

 

The national security laws provide wide spectrum of discretionary and draconian powers to 

the executive body and to the security forces to impose special measures with regards to the 

national security. Consequently, the special measures have been adversely used to 

suppress the people’s freedom of assembly, freedom of expression and media freedom.11 

Any violation of the special measures is considered as breached a criminal law.12 

  

For example, during the ED announcement in response to the COVID-19 outbreak, the PM imposed 

special measures prohibited dissemination of publication or communication containing distorted 

information which might have any impact to the public order. The government also established the “Anti-

Fake News Center” to shut down criticism, suppressed the spread of information, and portrayed only the 

official narrative as factual.13 

From October 15 to 22, 2020, the PM declared the serious emergency situation in Bangkok in response 

to the student-led anti-government peaceful protests. The PM also imposed special measures prohibited 

the public gathering, dissemination of publication or communication containing distorted information. Even 

if the serious emergency situation is already cancelled, there are still ongoing criminal case proceedings 

towards those who violate the emergency measures.        

 

The rights to redress 
 
The CrCF and its partner organizations have provided legal aids to some victims of gross 
human rights violations on cases related to the national security laws, including allegations 
of torture, death in custody and extra-judicial killing. The legal aid includes providing legal 
consultation and representation at the competent court. There were numbers of cases 
succeed in the court, that the victims or their families finally received compensations from the 
government, or that the post-mortem inquest order confirming torture. However, the 
perpetrators in those cases have not yet been prosecuted in the criminal justice.  
 
 
 
3. Reform proposals 

 
10  CrCF fact sheet: Forced DNA Collection in the Southern Border Provinces of Thailand, 8 January 2020, available online at 
https://crcfthailand.org/2020/01/08/fact-sheet-forced-dna-collection-in-the-southern-border-provinces-of-thailand/ and CrCF: Stop collecting and 
destroy DNA samples collected from those registered for military conscription in southern border provinces, 9 April 2019, available online at 
https://crcfthailand.org/2019/04/09/crcf-stop-collecting-and-destroy-dna-samples-collected-from-those-registered-for-military-conscription-in-
southern-border-provinces/ and Global Voices: A glimpse at Thailand's digital ID through the biometric profiling of Malay Muslims, 18 May 2020, 
available online at https://globalvoices.org/2020/05/18/a-glimpse-at-thailands-digital-id-through-the-biometric-profiling-of-malay-muslims/  
11 Articles 8 and 11 (1) – (8) of the ML, Articles 9 (1) – (6) and 11 (6) of the ED, and Article 18 (2) – (6) of the ISA. 
12 Article 18 of the ED, and Article 24 of the ISA.  
13 Regulation issued pursuant to Article 9 of the ED (no. 1) dated 25 March 2020, (no. 2) dated 2 April 2020 and (no. 3) dated 10 April 2020, and 
CrCF Statement: Lift the State of Emergency, enforce the 2015 Communicable Diseases Act, and increase public health funds to cope with COVID-
19, 19 April 2020, available online at https://crcfthailand.org/2020/04/21/crcf-statement-lift-the-state-of-emergency-enforce-the-2015-communicable-
diseases-act-and-increase-public-health-funds-to-cope-with-covid-19/  

https://crcfthailand.org/2020/01/08/fact-sheet-forced-dna-collection-in-the-southern-border-provinces-of-thailand/
https://crcfthailand.org/2019/04/09/crcf-stop-collecting-and-destroy-dna-samples-collected-from-those-registered-for-military-conscription-in-southern-border-provinces/
https://crcfthailand.org/2019/04/09/crcf-stop-collecting-and-destroy-dna-samples-collected-from-those-registered-for-military-conscription-in-southern-border-provinces/
https://globalvoices.org/2020/05/18/a-glimpse-at-thailands-digital-id-through-the-biometric-profiling-of-malay-muslims/
https://crcfthailand.org/2020/04/21/crcf-statement-lift-the-state-of-emergency-enforce-the-2015-communicable-diseases-act-and-increase-public-health-funds-to-cope-with-covid-19/
https://crcfthailand.org/2020/04/21/crcf-statement-lift-the-state-of-emergency-enforce-the-2015-communicable-diseases-act-and-increase-public-health-funds-to-cope-with-covid-19/
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The CrCF and partners organizations have organized several meetings to brainstorm, 
discuss and frame the concepts of the reform proposals with regards to Thailand’s national 
security laws. The objective is that the national security laws should no longer be misused 
as a legal tool for the coup d’état or to suppress the political and civil liberties.  
 
The reform proposals are, therefore, suggesting to amend the Constitution of Thailand to 
explicitly stipulates the framework and procedure with regards to the use of special executive 
powers in response to the national security in order to comply with the rule of law and human 
rights principles and standards. The provisions national security laws, including the ML, ED 
and ISA, shall also be reformed accordingly, and any provisions contrary to the constitution 
shall be revoked immediately. The framework and procedure shall include the followings:  
 

1. Separate the level of emergency situations into “Warfare” and “Public emergencies” 
 
▪ The emergency situation has to be a situation that threatens national security, impacts 

the citizens and the government has no other normal option available in response to the 
situation.  
 

▪ The separation of situations into the warfare and the public emergencies will reflect the 
responsible authorities. This proposal suggests that the military forces shall be active 
merely in time of warfare, not the other public emergencies. In the public emergencies, 
the civilian authorities and the polices shall be responsible. 

 
▪ This proposal also suggest that the emergency situations shall not be misused as a legal 

tool for the coup d’état or to suppress the political and civil liberties or to destroy the value 
of parliamentary system, political parties or other similar value. 

 
2. Active roles of the parliamentary and judiciary bodies in scrutinizing the executive power to 

declare and to extend the emergency situations  
 
▪ The use of special power in the emergency situation has be exercised on a temporary 

basis with the adequate special measures aimed to restore a state of normalcy as soon 
as possible.  
 

▪ This proposal suggests to have the active roles of the parliamentary body to have checks 
and balances power over a declaration and extension of the emergency situations. In this 
regard, the government should disclose emergency response plans and measures in 
order to have the fruitful political discussion, particularly over the uses of revenue budget 
and the adequacy of safeguards measures to mitigate risks of human rights violations. 

 

 
▪ This proposal also suggests that the court shall be able to review the legitimacy of the 

emergency situation’s declaration and its extension. 
 

3. Ensure that emergency responsive measures shall be operated in accordance with the 
principles of legality, necessity and proportionality, non-discrimination, and shall ensure the 
right to redress in case of human rights abuses    

 
▪ All emergency responsive measures have to be accountable. The judiciary body shall 

have checks and balances power over all emergency responsive measures to prevent 
the arbitrary use of power and to protect human rights without political interference.  
 

▪ This proposal suggests that the military court shall not have jurisdiction over the 
emergency operations. In any circumstances, the civilian must not be trial under the 
military court.   
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▪ This proposal also suggests that all emergency responsive measures shall be under the 
administrative control system and within the administrative court jurisdiction in order to 
guarantee the right to remedy and reparation for a person suffered from the regulations 
or any administrative actions. 

 
▪ Exceptions from the criminal, civil or administrative liabilities shall be absolutely 

prohibited. This is to ensure that all special measures taken shall be operated in 
accordance with the principles of legality, necessity and proportionality, non-
discrimination, to ensure the right to redress in case of human rights abuses, and to 
prevent the culture of impunity. This proposal suggests revoking any provisions contrary 
to the prohibition.    
 

▪ Any administrative detention or preventive detention shall be prohibited. The detention 
shall only be done with criminal charges in accordance with the standard criminal 
procedure code. This proposal suggests to revoke any provisions contrary to the 
prohibition.   

 
▪ It should be noted that all emergency responsive measures involved with the child shall 

be treated on a basis of the best interest of the child in compliance with the child 
protection law and the law on juvenile justice.  

 

+++++++++++++++ 


