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1) Under the Martial Law, major concerns are related to section 15 bis, which enables the 
military authorities to detain any persons when “there is a reasonable ground to suspect 
that [this] person is the enemy or violates the provisions of this Act or the order of the 
military authority.”2  

2) The omission of any legal obligation to request and issue an arrest warrant provides a 
wide liberty of action to the military authorities acting under these dispositions. Thus, any 
person may be arrested and detained up to seven days for interrogation or for any ‘other 
necessities of the military’.3 

3) The Martial Law allows the military to detain when there is sufficient reason to 
suspect any individual of being an enemy, to suspect that an individual violated 
provisions under the Martial Law, or the order of the military authority4 

4) The guarantees laid out in these instruments are significantly weaker than the ones 
enshrined in the Criminal Code and more particularly the Constitution 

5) While the Guidelines under the Martial Law expressly indicates that when an individual 
is deprived of his/her liberty, physical abuse, verbal threat, any humiliation and torture is 
absolutely prohibited,5 the right to visit and inquire about the wellbeing of the detainee is 
subject to the discretion of the detaining agencies.6  

 
6) When Martial law has been applied in the south in the last 10 years,  no effective 

measures has been adopted to ensure that all detainees enjoy in practice all fundamental 
legal safeguards at the outset of their detention.  
 

7) Under the constitution and criminal procedure code, those detained in administrative 
detention must be provided with all legal safeguards, in particular, the right to promptly 
appear and be brought physically before a judge and the right to a lawyer of his/her 
choice. The Court should be able to assess the legality of detention under Martial law and 
provide compensation if there is violation. 

 
8)  All detention facilities should be made public through official lists. It should be ensured 

that made public as official list to ensure all regulations and guidelines aiming at 
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implementing the Martial law is in line with international standards and are followed in 
practice. Make those regulations and guidelines available to the public to foster 
awareness and understanding. 

 
9) As per article 4 of the International Covenant on Civil and Political Rights (ICCPR) 

relating to states of emergencies,7 notify the United Nations Secretary General when 
proclaiming a state of emergency and provide explanations on the rationale of having 
simultaneous special laws in force in some areas of the country, notably in the southern 
border provinces. 

 
10) As regarding the procedure for criminal prosecution,8 an injured person in a criminal case 

can choose to file a complaint to an inquiry official, following which the case will be 
instituted by the public prosecutor.9 However, the law also allows victims to institute a 
criminal prosecution without filing a complaint. In the latter case, the court has to 
conduct a preliminary investigation in order to assess if it is prima facie well grounded.10  

11) However, according to section 13 of the Act on the Organization of Military Court B.E. 
2498 (1955) (hereinafter “Military Court Act”) 11, if an alleged perpetrator is a military 
personnel, the case is subject to the jurisdiction of the military court.12 Victims, as 
civilians, are not entitled to institute a criminal prosecution before the military court or to 
submit additional evidence to the case; rather they have to turn the case over to a military 
prosecutor.13  

12) The situation becomes even more concerning when one considers that the southern 
border provinces are under Martial Law, which the Military Court Act recognizes as an 
“abnormal period”, defined as: “(…) periods of conflict or war or during the enforcement 
of martial law”.14 During this “abnormal period”, judgments and orders from the military 
court cannot be appealed.15 

 
13) Related to immunity clauses under Martial law, there are immunity clauses articulated under 

martial law implying that officials may not be held liable for damages. For example, section 
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16 of the Martial Law stipulates that “[n]o compensation or indemnity for any damage which 
may result from the exercise of powers of the military authority as prescribed in sections 8 to 
section 15 may be claimed from the military authority by any person (…)”.16 

 
14) The Songkhla Administrative Court has notably interpreted the scope of application of 

section 16 in Red Case No.235/2554. The court explained that this section only protects 
officials when they exercise their powers as stipulated under sections 8 to 15, but does 
not cover powers under section 15 bis which allows military officials to detain a person 
for inquiry or for other necessities. If state officials exercise powers under section 15 bis 
and commit an unlawful act, s/he shall not be exempted from liability.  

 
15) The Songkhla Administrative Court further emphasized this point in Red Case No. 

14/2555 by considering that section 16 only protects military personnel who lawfully 
exercise their powers. It cannot be construed that they could be exempted from liability 
when engaging in unlawful conduct which is in violation of the fundamental rights of 
individuals under their control even when in the course of their duties.  

 
16) These two judgments from the court marked a positive development and strongly 

established that state officials cannot claim immunity for their wrongful actions. 
However, by the wordings expressed under these two special laws, one might understand 
that state officials are granted immunity from civil lawsuits and criminal prosecution. 
This becomes obvious when government agencies cite these immunity clauses as their 
arguments in civil lawsuits.17  
 

17) In addition, to the best of its knowledge, the coalition is unaware of any cases where legal 
action to demand criminal accountability of officials for torture has occurred, or where an 
official has received a guilty verdict. Although victims are entitled to file their own 
complaints and initiate prosecution, the State is directly obliged to bring to trial the 
alleged perpetrators of acts of torture or ill-treatment, as well as to ensure sentences with 
penalties that are consistent with the gravity of their acts18 as a preventive measure in 
order to deter future violations.  

 
18) However, there is suggestion to abolish section 16 of the Martial Law given that if create 

confusion in appearing to grant criminal and civil immunity to State officials.  
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