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I. Introduction 

 

This submission from the International Federation for Human Rights (FIDH), the Media 

Legal Defence Initiative (MLDI) and Media Defence – Southeast Asia (MD-SEA) to the 

Supreme Court of the Kingdom of Thailand outlines Thailand’s obligations under the 

International Covenant on Civil and Political Rights concerning pretrial detention. These 

observations are submitted to the Supreme Court to assist the Court in its consideration of 

the appeal brought by Mr. Somyot Phruksakasemuk against the denial of his most recent 

request for bail and his conviction to ten years’ imprisonment for violation of Thailand’s lese-

majeste law.  

 

Before the relevant standards under international law are presented, the signatory 

organizations will briefly set out their respective mandate and interest in presenting their 

views to the Court. 

 

II. Signatory organizations and interest 

 

International Federation for Human Rights 

 

The International Federation for Human Rights (FIDH) was founded in 1922 and is among 

one of the oldest international human rights institutions worldwide. FIDH has been 

promoting the respect for all the rights defined in the Universal Declaration of Human 

Rights for over 90 years and brings together 164 member organizations in over 100 

countries. FIDH has consultative status before the United Nations, UNESCO and the Council 

of Europe and regularly advises or testifies before the European Parliament and the United 

States Congress. FIDH is headquartered in Paris and has several regional offices. 

 

FIDH has been at the forefront of human rights litigation and has litigated or intervened in 

cases before the courts of France, Germany, Belgium, USA, and Colombia as well as before 

regional courts, including the European Court of Human Rights, the Inter-American Court of 

Human Rights, and the African Court of Human Rights, and before the international 

criminal tribunals. FIDH counts among its members and board Nobel Peace Prize laureate, 

Shirin Ebadi; former United Nations Special Rapporteur on freedom of religion, Asma 

Jahangir; Martin Ennals Award laureate, Arnold Tsunga; President of the National Human 

Rights Council of Morocco, Driss El Yazami; and UN Special Rapporteur on the right to food, 

Olivier de Schutter. 

 

Media Legal Defence Initiative 

 

The Media Legal Defence Initiative works worldwide to defend the legal rights of journalists 

and media. Its mandate is to ensure an enabling legal environment for the media, in line 

with international human rights law, and to ensure that journalists and media outlets 

pursued for the exercise of their right to freedom of expression enjoy a high quality legal 

defense. It is headquartered in London and has a global network of expert media and human 

rights lawyers, including in the ASEAN region. 

 



 
 
 
 
MLDI counts former UN Special Rapporteur on the Independence of Judges and Lawyers, 

Param Cumaraswamy; Special Representative of the United Nations Secretary General on 

Human Rights Defenders, Hina Jilani; UN Special Rapporteur on the situation of human 

rights defenders, Margaret Sekaggya; and former Attorney-General of India, Soli Sorabjee 

among its patrons; and is advised by an international advisory board comprised of eminent 

journalists and lawyers from around the world. 

 

Media Defence – Southeast Asia 

 

Media Defence – Southeast Asia (MD-SEA) is a regional non-governmental organization 

comprising of lawyers, journalists and media activists from all Southeast Asian countries and 

academics from the University of Hong Kong, the University of the Philippines, University of 

Malaya and the Singapore Management University. MD-SEA focuses on defending and 

promoting freedom of expression across Southeast Asia by providing legal assistance to 

journalists and news media organizations, supporting training in media law and promoting 

the exchange of information, litigation tools and strategies for lawyers working on media 

freedom cases. MD-SEA counts Associate Professor Doreen Weisenhaus (University of Hong 

Kong), Professor Harry Roque (University of the Philippines) and Associate Professor Jack 

Lee (Singapore Management University) amongst its members. 

 

Interest of FIDH, MLDI and MD-SEA in presenting this submission 

 

The signatory organizations are concerned to ensure that only such restrictions are imposed 

on the right to freedom of expression as are compatible with international human rights law. 

This means that restrictions must be imposed by law; that this law is precise and foreseeable 

in its application; and that it pursues a legitimate interest. In specific cases, the law should 

only impose such restrictions as are proportionate and strictly ‘necessary’ in a democratic 

society.  

 

In addition, under international human rights law, the State should only impose criminal law 

restrictions on political speech in extreme cases. When it does decide to do so, the provisions 

and procedure of the applicable law should be construed restrictively: any doubts should be 

resolved in favor of the accused. This principle, also referred to as the "lenity doctrine" or by 

the Latin maxim, “in dubio pro reo”, means that judicial interpretation of ambiguous statutes 

should be biased in favor of the accused. The statute or law should be construed in such a 

fashion as to make it most helpful to the defendant.  

 

When criminal law restrictions to freedom of expression lead to the deprivation of the right 

to liberty, the signatory organizations seek to ensure that the restrictions on liberty also 

comply with international laws.  

 

The signatory organizations are concerned that the most recent decision on bail in the case of 

Mr. Somyot Phruksakasemuk has not complied with the national and international laws 

applicable to Thailand. This submission seeks to inform the Court of the relevant standards 

in the hopes that it will take these into account in its further consideration of the case at 

hand. 



 
 
 
 
     

III. Relevant background and legal issues 

 

Mr. Somyot Phruksakasemsuk (Khun Somyot) has been in detention for over two years, 

since 30 April 2011. On 23 January 2013, Khun Somyot was convicted in first instance for 

two violations of the lese-majeste law based on two articles published in Voice of Taksin 

magazine in 2010. On 1 April 2013, Khun Somyot filed an appeal against the decision of the 

first instance court. On that day, Khun Somyot also filed his 14th request for bail. The 

appellate court rejected Khun Somyot’s request for bail on 3 April 2013.  

 

The entire reasoning of the Court of Appeal’s decision to reject Khun Somyot’s request is as 

follows:  

 

“After consideration, the allegation is a severe crime and affected the morality and 

feelings of the people, and the first court handed down a verdict of 10 years 

imprisonment, so if the court granted bail, we don’t believe that he would not flee. 

Therefore, the court does not approve the bail request during appeal and notifies the 

applicant promptly.”1 

 

FIDH, MLDI and MD-SEA humbly submit that the Thai courts did not duly consider Khun 

Somyot’s request for bail based on the national and international laws applicable in 

Thailand.  

 

The organizations submit the following points in particular: 

 

A. The court must meaningfully review all of the individual circumstances of the case in 

a well-reasoned decision on provisional release. 

B. The recitation of the “severity of the crime” and “the morality and feeling of people” 

should not be considered as a basis for the denial of bail. 

C. The decision not to grant Khun Somyot bail is an arbitrary deprivation of his liberty 

as it results from the exercise of rights and freedoms guaranteed by Article 19 of the 

International Covenant on Civil and Political Rights (ICCPR). 

 

IV. Discussion 

 

Thailand has been a State Party to the ICCPR since 1996.2 Following from international law, 

in particular the ICCPR itself, 3 and Article 82 of the Constitution of Kingdom of Thailand,4 

                                                           
1 Court of Appeal of the Kingdom of Thailand, 1 April 2013, Case no. Red Or.272/2556. 

2 Thailand acceded to the ICCPR on 29 October 1996, see 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en.  

3 Article 2, ICCPR: (1) Each State Party to the present Covenant undertakes to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, 

without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status. (2) Where not already provided for by existing legislative or other 

measures, each State Party to the present Covenant undertakes to take the necessary steps, in accordance with its 

constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as 
may be necessary to give effect to the rights recognized in the present Covenant. 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en


 
 
 
 
Thailand must abide by the ICCPR’s provisions and guarantee and protect the rights 

embodied therein.  

 

As an organ of the Thai State, an act of the Thai judiciary is an act of the Kingdom of 

Thailand. As held by the International Law Commission, as cited by the International Court 

of Justice in its Advisory Opinion Difference Relating to Immunity from Legal Process of a 

Special Rapporteur of the Commission on Human Rights:  

 

The conduct of an organ of the State shall be considered as an act of that State under 

international law, whether that organ belongs to the constituent, legislative, 

executive, judicial or other power, whether its functions are of an international or an 

internal character, and whether it holds a superior or a subordinated position in the 

organization of the State. (Yearbook of the International Law Commission, 1973, Vol. 

II, p. 193). 5  

 

Consequently, the Thai judiciary has an obligation under international law to ensure in the 

exercise of its duties that the rights enshrined in the ICCPR are guaranteed and protected.  

 

Article 14 of the ICCPR guarantees to everyone charged with a criminal offence the right to 

be presumed innocent until proved guilty according to the law. Article 9 of the ICCPR 

provides everyone with “the right to liberty and security of person …. No one shall be 

deprived of his liberty except on such grounds and in accordance with such procedure as are 

established by law.” 

 

In fulfilling its obligations under international norms and the ICCPR, Article 39 of the 

Constitution of the Kingdom of Thailand provides that all persons who are charged with a 

crime are to be presumed innocent until “the passing of a final judgment convicting a person 

for committing an offence.” Moreover, before the passing of a final judgement, “such a 

person shall not be treated as a convict.”  

 

Following from Article 39’s guarantee of an accused’s right to presumption of innocence 

until final judgment, Article 40(7) of the Constitution provides that all accused have the right 

to provisional release pending final judgment in a case. 

  

                                                                                                                                                                                     
4 Constitution of the Kingdom of Thailand (Interim Edition) B.E. 2549 (2006) [Thailand], B.E. 2549 (2006), 
October 2006, available at: http://www.refworld.org/docid/46b326e42.html.  

5 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human 

Rights, Advisory Opinion, I.C.J. Reports 1999, p. 87, para. 62. 

 

http://www.refworld.org/docid/46b326e42.html


 
 
 
 
A. The court must meaningfully review all of the individual circumstances of 

the case in a well-reasoned decision on provisional release 

 

The United Nations Human Rights Committee (UNHRC), whose mandate is to interpret and 

supervise the implementation of the ICCPR, stated in its most recent General Comment No. 

35 that “detention in custody of persons awaiting trial shall be the exception rather than the 

rule.”  

 

While the UNHRC discusses the standard that applies to pretrial detention, i.e., of an 

accused pending the determination of guilt, the Constitution of the Kingdom of Thailand 

provides that an accused’s innocence is maintained throughout the entire judicial and 

appellate procedures until final judgment. Therefore, the right to provisional release and the 

below-mentioned standards governing the state’s ability to deprive an accused of liberty 

apply throughout the entire judicial process in Thailand.   

 

UNHRC General Comment No. 35 outlines the standard for review as follows:6 

 

Detention pending trial [or final judgment] must be based on an individualized 

determination that it is reasonable and necessary in all the circumstances, for such 

purposes as to prevent flight, interference with evidence or the recurrence of crime. 

The relevant factors should be specified in law, and should not include vague and 

expansive standards such as “public security.” Pretrial detention [or detention 

pending a determination of guilt] should not be mandatory for all defendants charged 

with a particular crime, without regard to individual circumstances. Neither should 

pretrial detention [or detention while innocent] be ordered for a period based on the 

potential sentence for the crime charged, rather than on a determination of necessity. 

[emphasis added] 

 

The UNHRC further specified that in each individual case, the Court should examine 

whether alternatives to detention are an option, such as bail, electronic bracelets, or other 

conditions, would render detention unnecessary in the particular case.7 

 

Finally, regular review of any initial decision on detention pending a determination of guilt is 

required:8 

 

After an initial determination has been made that detention is necessary, there 

should be periodic reexamination of whether it continues to be reasonable and 

necessary in light of possible alternatives. 

 

That deprivation of liberty should always be the exception is specified in Article 9(3) ICCPR 

and has been reaffirmed by the UNHRC on several occasions. In its General Comment No. 8, 

                                                           
6 UN Human Rights Committee, Draft General Comment No. 35, Article 9: Liberty and security of person, 28 

January 2013, CCPR/C/107/R.3, para. 39.  

7 Id. 

8 Id. 



 
 
 
 
the Committee stated that detention of accused persons “should be an exception and as short 

as possible.”9  This position is also frequently stated in the UNHRC’s Views10 and Concluding 

Observations.11  

 

In its Concluding Observations on Argentina, the Committee reiterated that detention 

should be the exception and stressed that courts should examine the possibility of alternative 

measures:12 

 

The State party should take measures, without delay, to reduce the number of 

persons held in pretrial detention and the length of pretrial detention by taking such 

steps as having greater recourse to precautionary measures or making greater use of 

bail or of electronic bracelets. The Committee reiterates that pretrial detention [or 

detention while presumed innocent] should not be the norm; instead it should be 

resorted to only as an exceptional measure and to the extent that it is necessary and 

consistent with due process of law and with article 9, paragraph 3, of the Covenant. 

There should be no offences for which it is mandatory. 

 

The UNHRC has determined that the relevant factors for detention should be specified in 

law.13 However, even if the arrest and detention are lawful, detention must still be reasonable 

and necessary considering all individual circumstances. If this is not the case, the detention 

should be qualified as arbitrary. In Hugo van Alphen v. The Netherlands, the Committee 

held that:14 

 

The drafting history of article 9, paragraph 1, confirms that "arbitrariness" is not to 

be equated with "against the law", but must be interpreted more broadly to include 

elements of inappropriateness, injustice and lack of predictability. This means that 

remand in custody pursuant to lawful arrest must not only be lawful but reasonable 

in all the circumstances. [emphasis added] 

 

It is clear from the short reasoning given by the Court of Appeal that it has failed to take all 

of the individual circumstances of the case into account. By referring solely to general 

concepts, such as the severity of the crime, the sentence handed down, and “the morality and 

feeling of the people” (factors which should play no role in considerations on detention of an 

accused person, as will be discussed in the following section), and not examining alternative 

                                                           
9 UN Human Rights Committee, General Comment 8, Right to liberty and security of persons (Article 9), 30 June 
1982, para. 3. 

10 See UN Human Rights Committee, Hill v Spain, Communication No. 526/1993, 2 April 1997, 

CCPR/C/59/D/526/1993, para. 12.3; W.B.E. v. The Netherlands, Communication No. 432/1990, 23 October 
1992, CCPR/C/46/D/432/1990, para. 6.3. 

11 Concluding observations on El Salvador, 18 November 2010, CCPR/C/SLV/CO/6, para. 15. 

12 Concluding observations on Argentina, 31 March 2010, CCPR/C/ARG/CO/4, para. 16. 

13 See UN Human Rights Committee, General Comment 35, para. 39, cited above.  

14 UN Human Rights Committee, Hugo van Alphen v. The Netherlands, Communication No. 305/1988, 23 July 

1990, CCPR/C/39/D/305/1988. 

 



 
 
 
 
measures, the court failed to apply the appropriate standards as it is obliged to do under 

international law and the ICCPR in particular.  

 

The Court therefore has rendered an arbitrary decision and violated its obligations under the 

ICCPR, specifically those regarding Articles 9 and 14, by denying Khun Somyot’s bail 

application on the stated grounds.  

 

B. The recitation of the “severity of the crime” and “the morality and feeling 

of the people” should not be considered as a basis for the denial of bail 

 

The signatory organizations take the liberty of repeating in part the words of the UNHRC, 

quoted above:15  

 

The relevant factors [for detention of an accused person] should be specified in law, 

and should not include vague and expansive standards such as “public security.” 

Pretrial detention [or detention pending a determination of guilt] should not be 

mandatory for all defendants charged with a particular crime, without regard to 

individual circumstances. Neither should pretrial detention [or detention while 

presumed innocent] be ordered for a period based on the potential sentence for the 

crime charged, rather than on a determination of necessity. [emphasis added] 

 

This means, in short, that (1) the criteria on which decisions on detention of accused persons 

and conditional release on bail pending an appeal against conviction are made should be 

specified in law and (2) the type of crime for which the defendant is being prosecuted cannot 

be the sole factor upon which a decision on detention is based. 

 

Ad (1): Specified by law 

 

That the criteria on which decisions on detention pending final judgment are based should 

be provided for by law means that the court should limit its considerations to those factors 

which are adequately specified in the relevant laws. It is clear from Article § 108/1[68] of the 

Criminal Procedure Code of Thailand that the courts in Thailand can deny an application for 

bail on a limited number of grounds, namely the risk that the defendant may abscond, 

tamper with evidence, cause another danger, has unreliable bail or security or if the 

provisional release would endanger the trial. 

 

The UNHRC has repeatedly expressed concern in its Concluding Observations about States 

Parties to the ICCPR determining issues of detention of accused persons on other factors 

than those specified in appropriately concrete terms in law.16 Most illustrative in this regard 

are the Committee’s Concluding Observations on Bosnia-Herzegovina. Previously, Article 

132(d) of the Bosnia and Herzegovina Criminal Procedure Code permitted the State to place 

                                                           
15 UN Human Rights Committee, General Comment No. 35, para. 39, cited above. 

16 UN Human Rights Committee, Concluding Observations on the Republic of Korea, 27 August 2001, 

CCPR/CO/72/PRK, para. 18; Concluding Observations on Senegal, 19 November 1997, CCPR/C/79/Add.82, para. 

14; Concluding Observations on Armenia, 19 November 1998, CCPR/C/79/Add.100, para. 11; Concluding 
Observations on Kyrgyzstan, 24 July 2000, CCPR/CO/69/KGZ, para.9. 



 
 
 
 
a suspect in pretrial custody if the alleged offence was punishable by a sentence greater than 

ten years so long as the judge found “the manner of commission or the consequence of the 

criminal offence requires that custody be ordered for the reason of public or property 

security.”  

 

Notwithstanding the recent ethnic wars, social and political crises, the fact that perpetrators 

and victims of genocide, crimes against humanity, sexual violence, and other war crimes 

lived in the same communities, and the wide prevalence of threats, hate crimes and 

organized crime, the UNHRC held that the courts could not justify the use of public order or 

public security as a reason for denying bail to individuals accused and being tried for war 

crimes.17 The UNHRC suggested that no circumstances might reach the level of actual threat 

to public order that is necessary under international law to permit Bosnia-Herzegovina to 

deny provisional release based on public order or security, and that Bosnia-Herzegovina 

should delete the ground of public order from their grounds of detention. 

 

In light of the foregoing, reference to the morality and feelings of the people as grounds for 

refusal of bail is problematic in two respects. First, these are not grounds specified under 

Thai law and therefore do not meet the “specified by law” criterion. Second, even if this were 

the case, the ambiguity of the terms “morality” and “feelings of the people” alone would be 

sufficient cause for concern as they do not meet the requirements following from the 

“specified by law” criterion as determined by the UN Human Rights Committee. Where 

deprivation of liberty is concerned, it is particularly important that the general principle of 

legal certainty is satisfied. It is therefore essential that the conditions for deprivation of 

liberty under domestic law should be clearly defined and that the law itself be foreseeable in 

its application.  

 

Moreover, the Court’s decision does not refer to specific reasons as to how the release of 

Khun Somyot would actually threaten public or property security, but rather on more 

abstract arguments such as that release would offend “morality” and “feelings” among 

citizens. It is unlikely that release of Khun Somyot could cause actual threat to the public that 

could justify his detention based on reference to the public order, particularly when the 

UNHRC held that even in the post-war environment of Bosnia-Herzegovina, this standard 

could not be met. Considering the vagueness of the terms “morality” and “feelings”, the 

frequent resort to the rubric of “public morality” potentially poses the risk of arbitrary 

detention.18 

 

                                                           
17 UN Human Rights Committee, Concluding observations on Bosnia and Herzegovina, 22 November 2006, 

CCPR/C/BIH/CO/1, para. 18. 

18 “…where deprivation of liberty is concerned, it is particularly important that the general principle of legal 

certainty is satisfied. It is therefore essential that the conditions for deprivation of liberty under domestic law 

should be clearly defined and that the law itself be foreseeable in its application.” Kawka v. Poland, ECtHR App. 
No. 25874/94, 9 January 2001, para. 49. 



 
 
 
 
Ad (2): No mandatory detention 

 

Basing a decision to detain an accused solely on the type of crime with which the defendant 

is charged, without taking into account the individual circumstances of the case violates a 

State Party’s obligations under the ICCPR. The UNHRC makes this very clear in its General 

Comment 3519 and has held so in several of its Concluding Observations.  

 

In its Concluding Observations on Bolivia, for example, the Committee expressed concern 

that release on bail was never possible for those charged with offences carrying a penalty of 

two or more years of imprisonment.20 Previously, with regard to Argentina, the Committee 

had stated that it was:21 

 

… a matter of concern that the duration of pre-trial detention [or detention of an 

accused person] is determined by reference to the possible length of sentence 

following conviction rather than the need to bring the detainee before the courts. It 

stresses in this regard that the imposition of such detention should not be the norm 

but should be resorted to only as an exceptional measure to the extent necessary and 

consistent with due process of law and article 9 (3) of the Covenant.  

 

In similar vein, the UNHRC expressed concern in its Concluding Observations on Sri Lanka 

about provisions in the country’s Prevention of Terrorism Act which did not allow a suspect 

to challenge a detention order issued under that law to be challenged in court.22 

 

In sum, the UNHRC has been very clear that the nature of the offence the defendant is 

charged with (or the possible duration of a sentence in case the defendant is found guilty) 

cannot form the sole basis on its considerations on bail. Consequently, the Court of Appeal’s 

finding that the severity of the crime of lese-majeste as the principle factor for denying bail is 

not in accordance with its obligations under the ICCPR.  

 

C. The decision not to grant Khun Somyot bail is an arbitrary deprivation of 

his liberty as it results from the exercise of rights and freedoms 

guaranteed by Article 19 of the ICCPR 

 

The proceedings against Khun Somyot arise out of the criminalization of the peaceful 

exercise of rights guaranteed under Article 19 of the ICCPR. The right to hold and express 

unpopular opinions is protected by Article 19 of the Universal Declaration of Human Rights 

and Article 19 of the ICCPR.  In its General Comment on Article 19 of the ICCPR, the Human 

Rights Committee observed that “in circumstances of public debate concerning public figures 

                                                           
19 See above footnote 15 and accompanying text. 

20 UN Human Rights Committee, Concluding Observations on Bolivia, 1 May 2007, CCPR/C/79/Add.74, para. 

18. 

21 UN Human Rights Committee, Concluding Observations on Argentina, 3 November 2000, 

CCPR/CO/70/ARG, para. 10.  

22 UN Human Rights Committee, Concluding Observations on Sri Lanka, 1 December 2003, CCPR/CO/79/LKA, 
para. 13. 



 
 
 
 
in the political domain and public institutions, the value placed by the [ICCPR] upon 

uninhibited expression is particularly high.  Thus, the mere fact that forms of expression are 

considered to be insulting to a public figure is not sufficient to justify the imposition of 

penalties, albeit public figures may also benefit from the provisions of the [ICCPR].” 23 In its 

opinion on Khun Somyot’s case the UN Working Group on Arbitrary Detention24 concluded 

that Khun Somyot’s detention was arbitrary and therefore in contravention of Thailand’s 

obligations under the ICCPR to which it is a State Party.  

 

As a result, the continued detention of Khun Somyot whilst he awaits the outcome of his 

appeal is unlawful, whether or not he has already been convicted and sentenced by a lower 

court. 

 

V. Conclusion 

 

FIDH, MLDI and MD-SEA submit that the Court of Appeal, in its consideration of the 

request for bail of Khun Somyot, failed to apply the requisite standards regarding detention 

and provisional release that are binding upon Thailand under international law. In 

particular, the Court failed to give meaningful review to all the individual circumstances of 

the case and to consider meaningfully alternatives to detention. As well, the Court relied on 

assumptions and vague grounds for detention. Last, the signatory organizations believe, 

following the determination of several UN bodies, that Khun Somyot’s detention under 

ICCPR Article 19 is arbitrary. For these reasons, FIDH, MLDI and MD-SEA call upon the 

Supreme Court of Thailand to review the decision on bail taken by the Court of Appeal, 

taking into consideration the principles set out in this submission. 

 

                                                           
23 UN Human Rights Committee, General Comment no. 34 ‘Article 19: Freedom of opinion and expression’, 12 
September 2011, CCPR/C/GC/34, para. 38. 

24 United Nations Working Group on Arbitrary Detention, Opinions adopted by the Working Group on Arbitrary 

Detention at its sixty-fourth session, 27–31 August 2012, No. 35/2012 (Thailand), 15 June 2012, 
A/HRC/WGAD/2012/35, paras 25-28.  


